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TAXES 
 
Wyden Pushes for Two-Year Extension on 
Package of Expired Measures in Lame 
Duck; Argues Inversions Should 
Accompany a Deal 
 
Key Points: 

 Senate Finance Committee Chairman 
expresses hope the Senate will address tax 
extenders along with inversions in November 
 

This week, Senate Finance Committee 
Chairman Ron Wyden (D-OR) and Ranking 
Member Orrin Hatch (R-UT) apparently 
continued closed negotiations on inversions 
legislation though each seems to have a 
different view on the staff discussions.  In fact, 

Wyden expressed hope that they would come 
to an agreement to consider tax extenders with 
inversions legislation in November, suggesting 
the two issues could be combined into a single 
bill. Hatch also pushed to consider extenders in 
November but reiterated his support for an 
overhaul of the tax code to address inversions 
and said any stopgap measure must meet the 

This Week in Congress 

 House – The House passed the “Continuing Appropriations Resolution, 2015” 
(H.J. Res. 124) to fund the government at the current annual rate until December 
11, 2014. The House also passed the “American Energy Solutions for Lower 
Costs and More American Jobs Act” (H.R. 2); the “Jobs for America Act” 
(H.R. 4); the “Promoting Job Creation and Reducing Small Business Burdens 
Act” (H.R. 5405); and H.R. 5461 to clarify the application of certain leverage and 
risk-based requirements under Dodd-Frank. 

 Senate – The Senate passed the “Continuing Appropriations Resolution, 2015” 
(H.J. Res. 124).  The Senate also passed the “Sunscreen Innovation Act” (S.2141) 
but did not invoke cloture on the “Paycheck Fairness Act” (S.2199). 

Next Week in Congress 

 House – The House will be in recess until November 12.   

 Senate – The Senate will be in recess until November 12.   
Quote Of The Week 

 Senate Finance Committee Chairman Ron Wyden (D-OR): “The Leave-it-to-
Beaver ideal of a worker spending 40 years with one firm and retiring with a 
generous pension and a gold watch is sorely outdated. Retirement policies need to 
keep up with the times.” 
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four principles he outlined earlier this year, 
which he maintains are non-negotiable.  
 
Though Congress could allow these tax 
extender provisions to lapse for the entire year 
and do retroactive legislation in January, the 
more likely scenario is that the Congress will 
consider the tax extenders bill in November or 
December. In April the Senate Finance 
Committee reported out the “Expiring 
Provisions Improvement Reform and 
Efficiency Act,” (EXPIRE Act) (S. 2260,) 
which would extend expired tax provisions for 
two years (2014 and 2015.) Though the full 
Senate was slated to vote on the bill, it stalled 
on the floor over a disagreement on 
amendments.   
 
Wyden said he was sticking with the Senate 
approach on tax extenders, referring to the 
completely different route the House has taken 
by passing numerous permanent individual tax 
extender measures. Senate Majority Leader 
Harry Reid (D-NV) said this week that tax and 
funding legislation will be at the forefront of 
the lame-duck Senate session, naming both tax 
extenders and an omnibus appropriations 
package as priorities.  On the other side of the 
Capitol, House Budget Committee Chairman 
Paul Ryan (R-WI) echoed this sentiment 
naming similar items on the House lame-duck 
agenda. 
 
House Passes “Jobs Bill” that Includes 
Several Permanent Tax Extender Measures 
and Medical Device Tax Repeal 
 
Key Points: 

 House passes jobs package that includes 
several tax extenders as well as a repeal of the 
medical device excise tax r 
 

As their last order of business before leaving to 
campaign for November elections, in a 253-163 

vote, the House passed the “Jobs for America 
Act” (H.R. 4,) a package of several bills that 
have previously passed the House. The bill 
contained several individual tax extender 
measures including permanent extensions of 
the Research and Development Tax Credit, 
Internal Revenue Code Section 179 expensing, 
bonus depreciation, and Alternative Minimum 
Tax (AMT) election in lieu of bonus 
deprecation, and a measure to provide 
flexibility for S corporations to access capital 
and make new investments. All of these 
permanent tax extenders had passed the House 
earlier this year. As promised last week, the 
legislation also included a repeal of the medical 
device excise tax.  The passage of this package 
is political and symbolic in nature. The issue is 
likely to be considered in a lame duck session 
after the election. 
 
Lew Reiterates Treasury May Take 
Administrative Action to Curb Inversions 
“Very, Very Soon” 
 
Key Points: 

 Secretary Lew speaks at UCLA and 
reiterates Treasury could use Administrative 
tools to curb inversions but urges Congress to 
act 
 

Early this week, Secretary of the Treasury 

Upcoming Dates 
September 30: FY 2014 Ends  
October 1: FY 2015 Begins 
November 4: Midterm Elections 
December 11: CR expires as does 
authority to train and arm Syrian rebels 
March 2015: Debt limit suspension 
expires 
May 2015: Highway Trust Fund patch 
and MAP-21 extension expires 
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Jacob Lew spoke at UCLA and again reiterated 
that the current debate over inversions has 
brought the need for tax reform and added 
although this issue needs to be addressed now, 
the Department of the Treasury has limited 
administrative tools to do so.  Though he did 
not say anything new regarding the timeline of 
Department of the Treasury actions, he 
indicated that Treasury hopes to take action 
“very, very soon.” Lew restated that such 
Administrative action cannot solve the problem 
completely but would remove the economic 
bite these transactions carry. He urged 
Congress to act to stop inversions completely.   
 
Senate Student Loan Refinancing Bill with 
“Buffett Tax” Fails to Advance in Senate 
for the Second Time 
 
Key Points: 

 Senate fails to advance student loan refinancing 
bill with “Buffett Tax” offset for a second time 
 

This week, for the second time this year, the 
Senate failed to advance the “Bank on Students 
Emergency Loan Refinancing Act” (S. 2432.) 
Originally introduced on May 6 by Senator 
Elizabeth Warren (D-MA), the bill would allow 
most individuals with student loans (both 
federal and private) to refinance those loans 
into new federal direct loans at interest rates 
specified in the bill. The legislation includes an 
offset that imposes a tax on high-income 
taxpayers, known as “the Buffett Tax.” 
However, this bill was political in nature and 
therefore was not expected to advance.  
 
Camp and Levin Unveil Technical 
Corrections  
 
Key Points: 

 The House Ways and Means Committee 
Chairman and Ranking Member introduce 

technical corrections bill to address ambiguities 
in the U.S. tax code 

 
This week the House Ways and Means 
Committee Chairman Dave Camp (R-MI) and 
Ranking Member Sander Levin (D-MI) 
introduced the “Tax Technical Corrections Act 
of 2014” (H.R. 5528,) which makes technical 
corrections to U.S. tax laws and addresses 
ambiguities in the tax code to provide clarity 
both to taxpayers and tax professionals. The 
Senate Finance Committee approved a similar 
bill, the “Tax Technical Corrections Act of 
2014” (S. 2261) earlier this year.  It is expected 
that this bill could move in a lame duck session 
after the elections if it remains 
noncontroversial.  
 
OECD Releases Initial Action Items to 
Combat Base Erosion and Profit Shifting 
 
Key Points: 

 Organization for Economic Cooperation and 
Development releases recommendations on 
international tax rules to combat base erosion 
and profit shifting  

 
This week, the Organization for Economic 
Cooperation and Development (OECD) 
released its first recommendations to combat 
tax avoidance by multinational enterprises, 
under the OECD/G20 Base Erosion and 
Profit Shifting Project (BEPS.) The BEPS 
project is designed to create a single set of 
international tax rules to end the erosion of tax 
bases and the artificial shifting of profits to 
jurisdictions to avoid paying tax. 
 
In response, the Business Roundtable 
expressed concern for the project in a letter to 
Secretary of the Treasury Jacob Lew that said 
the project risks increasing costs, uncertainty, 
and barriers to trade and investment such as 
duplicative taxation and opined these proposals 
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are particularly significant for U.S. businesses. 
Lew will be in Australia this weekend to attend 
the G20 summit where the OECD 
recommendations will be formally presented. 
 
House Ways and Means Subcommittee 
Holds Hearing on Private Employer 
Defined Benefit Pension Plans 
 
Key Points: 

 The House Ways and Means Committee’s 
Select Revenue Measures Subcommittee holds 
hearing on private employer defined benefit 
pension plans  

 
On September 17, the House Ways and Means 
Committee’s Select Revenue Measures 
Subcommittee held a hearing entitled “Private 
Employer Defined Benefit Pension Plans.” The 
hearing focused on ways to improve the 
current status of multiemployer pension plans 
as well as address Pension Benefit Guarantee 
Corporation insolvency. During the hearing 
Members expressed a desire to act on reforms 
to the pension system to help improve the 
status of these plans.  
 
Topics discussed at the hearing include: (1) 
Underfunded Multiemployer Pension Plans and 
PBGC Insolvency; (2) Temporary 
Nondiscrimination Relief for Closed Defined 
Benefit Plans; (3) Actuarial Estimates and Life 
Expectancy; (4) Social Security; and (5) Public 
Sector Versus Private Sector Plan Funding.    
 
Senate Finance Committee Holds Hearing 
on Retirement Savings 
 
Key Points: 

 Senate Finance Committee holds hearing on 
retirement savings and tax reform 

 
On September 16, the Senate Finance 
Committee held a hearing entitled “Retirement 

Savings 2.0: Updating Savings Policy for the 
Modern Economy.” The hearing focused on 
measures to encourage retirement savings and 
expand the availability of retirement savings 
plans. During the hearing Members of both the 
majority and minority expressed concern that 
seniors are outliving their retirement savings 
and contemplated methods to improve the 
current system.  
 
Topics discussed at the hearing included, but 
were not limited to: (1) Automatic Enrollment; 
(2) Employer-Sponsored Plans; (3) Tax 
Incentives; (4) Contribution Limits; (5) 
Financial Literacy; (6) Thrift Savings Plans; (7) 
Minimum Distribution Rules; (8) Universal 
Savings Vehicle; (9) Annuities; and (10) Student 
Debt. 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Tess 
Illos contributed to this report.     
 
APPROPRIATIONS 
 
House and Senate Pass Continuing 
Resolution to Fund the Government Until 
December 11  
 
Key Points: 

 Congress passes a Continuing Resolution to 
fund the government though December 11 and 
sends it to President Obama for his signature 

 Continuing Resolution includes an extension of 
a measure that bans states from taking 
Internet access 

 
This week in a 319-108 vote, the House easily 
passed the “Continuing Appropriations 
Resolution, 2015” (H.J. Res. 124) to make 
continuing appropriations for fiscal year 2015 
through December 11.  The measure was then 
sent to the Senate where it passed in a 78-22 
vote. The Continuing Resolution (CR) provides 

http://www.williamsandjensen.com/
http://waysandmeans.house.gov/calendar/eventsingle.aspx?EventID=393078
http://www.finance.senate.gov/hearings/hearing/?id=9bcd48e6-5056-a032-520c-a6994823568d
mailto:CWHatcher@wms-jen.com
https://rules.house.gov/bill/113/hj-res-124


Williams & Jensen – Washington Update September 19, 2014 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 5 of 31 

funding at the current annual rate of $1.012 
trillion for all departments and agencies 
through December 11. Among the key 
compromises reflected in the CR is a provision 
to extend the charter of the Export-Import 
Bank until June 30, 2015 as well as a provision 
extending the “Internet Tax Freedom Act,” 
which bans states from taxing Internet access 
and placing multiple or discriminatory taxes on 
e-commerce through December 11, 2014.   
 
Of note, the Senate agreed to include the short-
term extension of the “Internet Tax Freedom 
Act” (ITFA) though Senate Finance 
Committee Chairman Ron Wyden (D-OR) has 
been pushing for a permanent extension of the 
Act. Wyden however reiterated this week a 
hope that proponents of the “Marketplace 
Fairness Act” (MFA) will not attempt to tie 
permanent extension of the ITFA with the 
MFA which allows states to collect sales taxes 
from certain out-of-state sellers where there is 
no direct nexus or physical presence. 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Tess 
Illos contributed to this report.     
 
FINANCIAL SERVICES 
 
House Panel Examines Financial Stability 
Oversight Council (FSOC) 
Key Points: 

 House Financial Services Committee’s 
Subcommittee on Oversight and Investigations 
examines the Financial Stability Oversight 
Council (FSOC). 

 Members from both sides of the aisle suggest 
the FSOC take additional steps to improve its 
transparency. 

 GAO makes recommendations on FSOC 
transparency and accountability. 

 

On September 17, the House Financial Services 
Committee’s Oversight and Investigations 
Subcommittee held a hearing entitled: 
“Oversight of the Financial Stability Oversight 
Council.” The hearing focused on the need for 
more transparency at the Financial Stability 
Oversight Council (FSOC), the 
recommendations made by the Government 
Accountability Office (GAO) on transparency 
and accountability, the systemically important 
financial institution (SIFI) designation process, 
and whether insurance companies should be 
designated as SIFIs. Chairman Patrick 
McHenry (R-NC) expressed concerns over the 
lack of transparency at the FSOC and stated 
Congress needs more information on how the 
FSOC considers input from the Office of 
Financial Research (OFR). He also stated that 
FSOC has not yet published criteria for SIFI 
designations or standards for assessing the 
impacts of designations. Ranking Member Al 
Green (D-TX) expressed opposition to efforts 
to undermine FSOC’s authority to designate 
firms as SIFIs but he acknowledged firms’ 
desires to receive additional guidance regarding 
the designation process.  
 
When asked about the FSOC’s ability to 
monitor systemic risk, GAO Financial Markets 
and Community Investment Director Nicole 
Clowers stated that the FSOC uses a 
committee system, but GAO recommends that 
FSOC create a set of indicators which would be 
more focused, systematic and less reliant on 
who shows up to the FSOC meetings. 
 
Representative Ed Royce (R-CA) stated that 
FSOC following its July meeting announced 
they would take a more nuanced review of 
asset managers. He asked about the Working 
Group which was announced, the timeline for 
review of asset managers, and whether a report 
will be released for public comment, the role of 
OFR. FSOC Deputy Assistant Secretary 
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Patrick Pinschmidt stated FSOC understands 
that asset managers are different from other 
non-banks, but that more analysis of asset 
managers is needed. Pinschmidt stated FSOC 
recognizes the importance of engaging with the 
public on their work and expects additional 
collaboration with the public.  
 
Several Members suggested that there is a lack 
of transparency within the FSOC during the 
systemically important financial institution 
(SIFI) designation process. Pinschmidt stated 
the current SIFI process is transparent but 
agreed it could be more so. He explained 
FSOC will begin to evaluate potential changes 
to the process for non-banks. He suggested the 
Council is open to considering good 
suggestions. When asked why the FSOC does 
not keep transcripts of their meetings, 
Pinschmidt explained that FSOC releases 
minutes following the meetings which serve as 
the public record. He stated that the FSOC 
deals with sensitive information and there must 
be a balance between transparency and 
confidentiality.  
 
Representative Michael Fitzpatrick (R-PA) 
asked about Federal Reserve Governor Daniel 
Tarullo’s suggestions that traditional insurance 
does not pose a systemic risk. Pinschmidt 
stated that for the two insurance companies 
designated there was a determination made on 
their size, structure, interconnectedness, and 
complexity. Pinschmidt stated the nature of the 
analysis was based on company specific factors 
not on the industry as a whole. 
 
House Approves Legislation on Insurance 
Capital Standards, Volcker Rule and CLOs, 
Margin Requirements for Swaps, Tick Test 
Pilot and Federal Reserve Audit 
 
Key Points 

 On September 16 and 17, the House 
approved legislation on insurance capital 
standards, Volcker rule and CLOs, margin 
requirements for swaps, a tick test pilot 
program, and an audit of the Federal Reserve.  

 
On September 16, the House approved H.R. 
5461 by a vote of 327–97. Introduced by 
Representative Andy Barr (R-KY), the bill 
provides for clarification of capital standards 
with respect to insurance companies supervised 
by the Federal Reserve.  These provisions are 
identical to the “Insurance Capital Standards 
Clarification Act of 2014” (S. 2270), which the 
Senate approved by unanimous consent earlier 
this year. The bill also: (1) excludes certain debt 
securities of collateralized loan obligations 
(CLOs) from the Volcker Rule prohibitions, 
which is identical to the “Restoring Proven 
Financing for American Employers Act” (H.R. 
4167) approved by the House earlier this year; 
(2) provides for the definition of points and 
fees in mortgage transactions in Title III and is 
identical to “Mortgage Choice Act of 2013” 
(H.R. 3211) approved by the House earlier this 
year; and (3) includes margin requirements for 
swaps and security-based swaps in Title IV is 
identical to “Business Risk Mitigation and Price 
Stabilization Act of 2013” (H.R.634) approved 
by the House earlier this year.  
 
While there is broad support in the Senate for 
the provisions relating to insurance capital 
standards as evidenced by their unanimous 
approval of the bill earlier, the Senate is 
unlikely to consider the House-passed bill since 
it includes other unrelated amendments to the 
Dodd-Frank Act. However should the House 
consider the Senate-passed bill (S. 2270) or just 
Title I of H.R. 5461 as a standalone bill, there 
would be support for this in the House. A very 
similar House bill on insurance capital 
standards (H.R. 4510), sponsored by 
Representative Gary Miller (R-CA), already has 
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over 200 co-sponsors from both sides of the 
aisle. 
 
In addition, the House approved the 
“Promoting Job Creation and Reducing Small 
Business Burdens Act” (H.R. 5405) in a 320-
120 vote on September 16. The bill includes 
modifications to securities and commodity laws 
and rules. The bill includes a requirement for 
the Securities and Exchange Commission to 
conduct a five-year pilot program to allow the 
stocks of emerging growth companies (EGCs) 
to quote in 5 or 10 cent increments (“tick size”) 
that is identical to “Small Cap Liquidity Reform 
Act of 2014” (H.R. 3448), approved by the 
House earlier this year. The bill also includes 
provisions relating to: 

 margin requirements for swaps and 
security-based swaps, which are 
identical to “Business Risk Mitigation 
and Price Stabilization Act of 2013” 
(H.R.634) approved by the House 
earlier this year;  

 treatment of affiliate transactions 
identical to provisions included in the 
“Customer Protection and End User 
Relief Act” (H.R. 4413) approved by 
the House earlier this year; 

 registration threshold for Savings & 
Loans companies identical to 
provisions in the “Holding Company 
Registration Threshold Equalization 
Act of 2014” (H.R.801,) approved by 
the House earlier this year; 

 registration exemption for merger and 
acquisition brokers identical to 
provisions in the “Small Business 
Mergers, Acquisitions, Sales, and 
Brokerage Simplification Act of 2014” 
(H.R. 2274) approved by the House 
earlier this year;  

 simplified SEC requirements for small 
and emerging companies similar to the 
“Improving Access to Capital for 

Emerging Growth Companies Act” 
(H.R.3623) as approved by the House 
Financial Services Committee earlier 
this year;  

 exemption from XBRL requirements 
for small and emerging companies 
similar to “Small Company Disclosure 
Simplification Act” (H.R.4164) as 
approved by the House Financial 
Services Committee earlier this year; 

 amending the Volcker Rule to exclude 
certain debt securities of CLOs from 
the prohibition against acquiring or 
retaining an ownership interest in a 
hedge fund or private equity fund, 
which are identical to the “Restoring 
Proven Financing for American 
Employers Act” (H.R. 4167) approved 
by the House earlier this year;  

 relief for small business investment 
companies (SBICs) identical to “SBIC 
Advisers Relief Act of 2014” 
(H.R.4200) approved by the House 
Financial Services Committee earlier 
this year;  

 corporate disclosure and modernization 
improvements similar to “Disclosure 
Modernization and Simplification Act 
of 2014” H.R.4569, approved by the 
House Financial Services Committee 
earlier this year); and  

 increased thresholds for disclosures 
relating to benefit plans similar to 
H.R.4571 approved by the House 
Financial Services Committee earlier 
this year. 

 
The House separately approved on September 
17 the “Federal Reserve Transparency Act of 
2014” (H.R. 24) in a 333-to-92 vote. The bill 
would direct the Government Accountability 
Office (GAO) to audit the Federal Reserve.  
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Senate Committee Examines Small 
Banking Institutions 
Key Points 

 Senators and witnesses stressed the need for 
regulatory review to remove burdensome and 
duplicative regulations for small depository 
institutions. 

 Regulatory witnesses suggest proposals to 
change the treatment of collateralized loan 
obligations (CLOs) are “unnecessary.”   
 

On September 16, the Senate Banking 
Committee held a hearing entitled: “Examining 
the State of Small Depository Institutions.” 
The hearing focused on legislation to reduce 
regulatory burdens on small financial 
institutions, the importance of community 
banks, and whether financial regulators are 
taking steps to reduce regulatory burdens for 
small financial institutions. Chairman Tim 
Johnson (D-SD) noted his support for tailoring 
regulations for small financial institutions to 
“level the playing field.” Ranking Member Mike 
Crapo (R-ID) pointed to several  bills that he 
believed would help small financial institutions: 
a bill by Senators Sherrod Brown (D-OH) and 
Jerry Moran (R-KS) to eliminate a paper 
version of the annual privacy notice; the 
“CLEAR Act” (S. 1349) introduced by 
Senators Jon Tester (D-MT) and Moran; a bill 
by Senators Joe Manchin (D-WV) and Mike 
Johanns (R-NE) on points and fees for 
qualified mortgages (“Consumer Mortgage 
Choice Act”, S.949); legislation by Senators Pat 
Toomey (R-PA) and Joe Donnelly (D-IN) to 
increase a threshold for when regulated 
depository institutions are subject to the 
Consumer Financial Protection Bureau’s 
(CFPB) examination and reporting 
requirements (S.2732); and a bill (S. 1806) by 
Brown and Senator Rob Portman (R-OH) to 
allow certain privately insured credit unions in 
the Federal Home Loan Bank System.  
 

When asked about the Economic Growth and 
Regulatory Paperwork Act (EGRPA) review 
and how the review can be made more than a 
“check the box” endeavor, Federal Deposit 
Insurance Corporation (FDIC) Director of 
Risk Management Supervision Doreen Eberley 
stated the FDIC is working through the Federal 
Financial Institutions Examination Council 
(FFIEC) on this issue and is committed to the 
process. Office of the Comptroller of the 
Currency Senior Deputy Comptroller for 
Midsize and Community Bank Supervision 
Toney Bland stated there is a “spirit of 
cooperation” among the agencies. Federal 
Reserve Deputy Director of the Division of 
Banking Supervision and Regulation Maryann 
Hunter added that the Federal Reserve is 
committed to the process and hopeful that real 
action will be taken. Northwest Financial Corp 
President and CEO and American Bankers 
Association Chairman Jeff Plagge stated the 
EGRPA exercise is very important and that 
review should be undertaken every time new 
legislation is added. 
 
Brown asked about proposals to change the 
treatment of collateralized loan obligations 
under the Volcker Rule. Eberley stated that it is 
not necessary at this point. She explained that 
the regulatory process has provided relief and 
new CLOs that are being underwritten are 
conforming to the rule. Eberley stated that she 
would be “cautious” about such a proposal.  
 
Senate Banking Committee Holds Hearing 
on Consumer Financial Services 
 
Key Points: 

 Chairman Tim Johnson (D-SD) and Senator 
Jack Reed (D-RI) stressed the need to ensure 
that there are adequate consumer protections 
associated with small dollar loans. 
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 Ranking Member Mike Crapo (R-ID) raised 
concerns with Operation Choke Point and the 
impact of CFPB regulations. 

 
On September 18, the Senate Banking 
Committee held a hearing entitled “Assessing 
and Enhancing Protections in Consumer 
Financial Services.” The hearing focused on 
consumer protections related to small-dollar 
loans and the compliance burdens from 
Consumer Financial Protection Bureau (CFPB) 
regulations. 
 
Chairman Tim Johnson (D-SD) and Senator 
Jack Reed (D-RI) stressed the need to ensure 
that adequate consumer protections are in place 
for small dollar loans. Reed expressed support 
for broadening the regulations regarding small 
dollar loans in order to better protect 
consumers, particularly servicemembers. 
Johnson noted that ensuring proper debt 
collection practices is an important role of the 
CFPB. He said credit reports are increasingly 
being used for non-financial reasons. He stated 
the accuracy of credit reports is of paramount 
importance, but reports show that one in three 
consumers identify errors in their credit 
reports. Johnson noted that the Dodd-Frank 
Act (DFA) requires the CFPB to conduct a 
study on mandatory pre-dispute arbitration 
agreements. He asked for the witnesses’ views 
on these agreements. Pew Charitable Trusts 
Family Economic Stability Travis Plunkett said 
Pew’s research on this issue has shown that 
larger financial institutions are more likely to 
have mandatory pre-dispute arbitration clauses. 
He said these agreements eliminate the ability 
for consumers to take financial institutions to 
court for violations. He also suggested that 
these agreements create conflicts of interest 
when an institution repeatedly uses the same 
arbiter.  
 

Ranking Member Mike Crapo (R-ID) in a 
statement, emphasized that regulators must 
consider the impact of regulatory actions on 
both consumers and financial institutions. He 
stated that increased regulatory burden 
manifests itself in two distinct ways: either 
consumers pay more for products and services, 
or small depository institutions have to exit the 
market, leaving many rural areas with no 
banking presence to the detriment of local 
communities. He expressed concern that 
“Operation Choke Point” has cut off the 
access of law-abiding businesses to the banking 
system. He explained that while federal 
regulators have reissued guidance in this area, 
greater clarity is necessary for bank 
examinations so that legitimate businesses are 
not denied banking services. Crapo urged that 
as the CFPB proceeds with its rulemaking 
agenda on items such as payday lending, 
overdraft protection, auto financing and 
arbitration, the Bureau complete a thorough 
quantitative and qualitative cost-benefit analysis 
for each rule.  
 
CFTC Proposes Rule on Margin 
Requirements for Uncleared Swaps and 
Approves Final Rule on Utility Special 
Entities 
 
Key Points: 

 Commodity Futures Trading Commission 
(CFTC) approves a proposed rule on “Margin 
Requirements for Uncleared Swaps for Swap 
Dealers and Major Swap Participants.”  

 The CFTC also approved a final rule on 
“Exclusion of Utility Operations-Related 
Swaps with Utility Special Entities from De 
Minimis Threshold for Swaps with Special 
Entities.” 

 
On September 17, the Commodity Futures 
Trading Commission (CFTC) held an open 
meeting and approved one proposed rule on 
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“Margin Requirements for Uncleared Swaps 
for Swap Dealers and Major Swap 
Participants.” The proposed rule would require 
initial margin (IM) and variation margin (VM) 
for all trades between commercial swap entities 
and swap dealers or major swap participants. 
CFTC staff emphasized that the rule would not 
impose margin requirements on commercial 
end users. The staff noted that the rule would 
allow IM to be posted in the form of cash, 
sovereign debt, government-sponsored debt, 
investment grade debt, including corporate and 
municipal bonds, equities, and gold, while VM 
would be required to be in cash. Staff stated 
that the rules would require IM to be held at an 
independent custodian. 
 
Commissioner J. Christopher Giancarlo, in a 
statement, questioned the appropriateness of 
the ten day margin requirement in the 
proposed rule. He expressed concern that there 
has been a lack of cost-benefit analysis and 
suggested that the costs of this requirement will 
be passed on to consumers. He raised concerns 
with recent comments by a Federal Reserve 
official that the ten day coverage period is 
intentionally punitive. Giancarlo noted that the 
CFTC and the prudential regulators have set 
the threshold for material swaps exposure for 
financial end-users at $3 billion, while the 2013 
international framework sets the threshold 
closer to $11 billion. He suggested that 
American financial end-users could be subject 
to margin requirements that will not be borne 
by similar firms overseas. Giancarlo stated that 
he is supportive of the Commission’s decision 
to issue an Advance Notice of Proposed 
Rulemaking to solicit comments regarding how 
the uncleared margin rule should apply in light 
of the Commission’s cross-border guidance. He 
suggested that the lack of clarity in the CFTC’s 
cross border framework is causing 
fragmentation in the market. 
 

The CFTC also approved a final rule on 
“Exclusion of Utility Operations-Related 
Swaps with Utility Special Entities from De 
Minimis Threshold for Swaps with Special 
Entities.” CFTC staff noted that the final rule 
would “permit a person that deals in utility 
operations-related swaps (as defined) with 
utility special entities (as also defined) to 
exclude those swaps in calculating whether the 
person’s dealing activity is below the $25 
million special entity de minimis threshold 
(provided that such swaps would still be 
included when calculating whether the person 
exceeds the general $8 billion threshold).” 
Giancarlo said the CFTC’s initial special entity 
rule contained onerous restrictions on ordinary 
risk management activities by not-for-profit, 
taxpayer-owned utilities. He suggested that the 
initial rule would have resulted in utilities 
having fewer tools to control fluctuating costs, 
resulting in increased energy and electricity 
costs. He stated that the final rule being 
considered would provide important relief for 
utility special entities. In a statement, House 
Agriculture Committee Chairman Frank Lucas 
(R-OK) and Representative Doug LaMalfa (R-
CA) expressed support for this rule, noting that 
it “largely reflects the intent” of the “Public 
Power Risk Management Act” (H.R. 1038) that 
the House approved last year. 
 
CFTC Chairman Timothy Massad, in a 
statement, said there has been tension recently 
on the issue of cross-border recognition of 
clearinghouses. He said the CFTC and the 
European Commission are working to finalize 
the remaining steps to create an effective 
equivalence system. He noted that the DFA 
requires that the clearing of swaps take place 
through a registered futures commission 
merchant (FCM) who clears on a registered 
clearinghouse. He noted that there have been a 
number of dually registered clearinghouses for 
several years. He said these clearinghouses have 
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grown to be globally important. Massad said 
the CFTC is working with the Federal Reserve 
on clearinghouse examinations and with 
foreign regulators on the supervision of 
clearinghouses. He stressed the need to ensure 
that dual registration of clearinghouses does 
not create conflicts and inconsistencies. He said 
the current discussion is focused on the 
European Market Infrastructure Regulation 
(EMIR) requirement for effective recognition. 
He said he is encouraged by the statements of 
European Commission Vice President Michel 
Barnier that the European Commission can 
postpone the December 15 deadline for the 
imposition of capital charges on European 
firms for transactions on U.S. exchanges and 
clearing houses, if recognition has not occurred 
by this time. 
 
Gallagher Discusses Equity and Fixed 
Income Markets, Investment Adviser 
Regulation, and Small Business Capital 
Formation 
 
Key Points: 

 SEC Commissioner Daniel Gallagher gives 
several speeches offering recommendations on 
equity market structure, the fixed income 
markets, the regulation of investment advisers, 
and small business capital formation. 

 
In remarks to a Georgetown University Center 
for Financial Markets and Policy Conference 
on Financial Markets Quality on September 16, 
Securities and Exchange Commission (SEC) 
Commissioner Gallagher discussed equity 
market structure and fixed income markets 
issues. He called for a comprehensive review of 
market structure “with a particular focus on the 
laws and regulations that underlie that 
structure.” He called on the SEC to “conduct a 
global review of [its] rules, and the statutory 
framework, with the goal of eliminating 
regulatory overlap and redundancies, and 

providing a level playing field for markets and 
market participants.”  
 
Gallagher identified three “big picture” items 
for equity market structure review:  

 Regulation National Market System 
(NMS): Gallagher expressed a desire 
“to place Reg NMS under a microscope 
and analyze the underlying assumptions 
that led the Commission…to adopt it, 
as well as the unintended consequences 
that have arisen from its 
implementation.” In particular, he 
called for “a de novo review” of the 
“trade-through” rule, which he 
described as “a prime example of a 
regulatory distortion of market 
competition.” He suggested that an 
alternative to the trade-through rule 
“would be to clarify the broker’s duty 
of best execution.” In addition, he 
suggested “the dialogue surrounding 
market structure review must include a 
discussion of broker-dealers’ duties as 
well.” 

 Exchanges and Self-Regulatory 
Organization (SROs) model: 
Gallagher called for a review of the 
SRO model, revisiting “the 
fundamental question of whether or 
not national securities exchanges 
should still be SROs.” He said 
“exchanges designated as SROs are, 
among other things, subject to rules 
and restrictions that do not apply to 
ATSs” and this “risks making ATSs 
nimbler and better equipped to make 
quick adjustments to their operations 
than exchanges.” However, he 
questioned whether SROs should 
“continue to enjoy immunity based on 
their historical quasi-governmental 
status”. He also noted that some have 
suggested an inherent conflict of 
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interest by for-profit exchanges, 
however, he suggested that this 
“ignores the downsides and 
inefficiencies of the old system as well 
as the benefits” of for-profit exchanges, 
which provides “a much-needed layer 
of public transparency into an 
incredibly complicated and evolving 
business model.” 

 Securities Information Processors 
(SIPs): Gallagher stated that SIPs 
deserve a closer look, as “there is no 
competition for consolidated last sale 
and quotation reporting services 
between the SIPs.” He observed that 
private direct feeds “provide real-time 
transaction data for a given exchange in 
contrast to SIPs, which consolidate 
transaction data from all exchanges 
before dissemination.” He said “[t]he 
result of this consolidation process 
means that the SIP data lags behind the 
direct feeds… [and] reliance on SIPs 
results in a single point of failure.” 
Thus, he called for considering “the 
advantages of a market approach that 
enables market participants to decide 
which data feeds to utilize, and require 
corresponding disclosure as 
appropriate” and to “mandate that the 
exchanges make their direct feeds 
available, for a fee, to third-party data 
venders, who can then aggregate the 
last-sale prices.” 

 
Gallagher also discussed the need for the SEC 
to address “opacity” of fixed income markets 
“by requiring greater price transparency” in the 
non-government fixed income market. 
Additionally, he called for “facilitating 
electronic dealer-to-dealer and on-exchange 
transactions of these products.” Such changes 
can only happen, he said “if the Commission 
commits the necessary resources to incentivize 

standardized primary offerings.” Noting that 
“most corporate bonds are highly differential 
and bespoke” he suggested “some degree of 
standardization of these products will be 
necessary.” He added: 

 
[t]he Commission must take the 
lead on this issue, but it is 
incumbent upon industry to 
find an efficient and expedient 
path forward. For example, 
perhaps issuers could agree 
upon a standard set of terms for 
debt contracts — something 
akin to an ISDA contract for 
swaps. The exchanges and 
dealer community also need to 
participate in this discussion by 
providing “in the weeds” input 
on what rule changes may be 
needed to facilitate electronic 
debt market trading. The 
Commission, for its part, 
should proactively analyze its 
rulebook to eliminate 
impediments — for example, 
registration requirements. And I 
would be remiss if I didn’t 
point out that the Commission 
needs to do something about 
the de facto monopoly forcing 
the use of CUSIPs in the fixed 
income markets, starting with 
removing references to CUSIPs 
from our rules.  
 

Furthermore, he suggested the SEC engage 
investors and industry on this “to determine a 
path forward” otherwise he suggested it is not a 
stretch that Congress could respond to a crisis 
in this market “by mandating that all corporate 
bonds be executed on-exchange platforms, 
such as they for swaps in the ham-fisted Title 
VII of Dodd-Frank.” Lastly, he called for the 
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“SEC, together with the Financial Industry 
Regulatory Authority (FINRA) and the 
[Municipal Securities Rulemaking Board] 
MSRB, [to] come together to educate retail 
investors about these products and their 
corresponding costs.” 
 
At the 2014 SRO Outreach Conference on 
September 16, Commissioner Gallagher in 
remarks  discussed the role of SROs and the 
regulation of investment advisers. 

 Role of SROs: Gallagher suggested 
“[t]he fact that the majority of the 
equities exchanges outsource their SRO 
obligations and market surveillance to 
FINRA…calls into question the very 
meaning of the SRO concept as it exists 
today.” While he cited the benefits 
from this, he suggested it is important 
to know “whether this is the optimal 
solution” looking at “whether 
exchanges that outsource their 
regulatory responsibilities to FINRA 
are still SROs at all, or whether they’ve 
instead effectively become FROs – 
FINRA-regulated organizations.” As to 
FINRA, he suggested it is important to 
understand “whether it has 
inappropriately exceeded its mandate, 
or is simply evolving with the markets” 
and there is a “need to consider what 
that means for both the SEC and 
SROs.” 

 Investment Adviser Regulations: 
Gallagher stated that had earlier 
suggested “leveraging the current 
resources and expertise of broker-
dealer SROs to serve as third-party 
examiners for investment advisers 
examinations could greatly facilitate 
[the SEC’s] ability to examine ‘dual-
hatted’ investment advisers without 
having to rely on Congressional action 
to create a new investment adviser 

SRO.” He added an “SEC-only” 
approach “would not work for 
investment advisers any more than it 
did for broker-dealers.” He then noted 
it was important to compare and 
contrast broker-dealers and investment 
advisers industries and how they are 
regulated “to better examine some of 
the strengths and weaknesses of self-
regulation.” He added this needed to be 
done “before even considering a 
fiduciary duty rulemaking for brokers.” 

 
In September 17 remarks to the Heritage 
Foundation, Gallagher discussed some of the 
lingering capital formation issues facing small 
businesses. In particular, he called for revisions 
to the JOBS Act’s Regulation D to “consider 
fundamental questions about who uses it and 
for what purposes”, and finalizing Regulation 
A+ by raising the maximum size of the 
offerings permitted. He called on the SEC staff 
to give serious attention to simplifying 
corporate disclosure requirements. He also 
expressed support for the creation of “Venture 
Exchanges” or “national exchanges, with 
trading and listing rules tailored for smaller 
companies” and the creation of an “Office of 
the Small Business Advocate” at the SEC to 
address the concerns raised by small businesses 
similar to that of the Office of the Investor 
Advocate for investors. He suggested 
invigorating the process of considering small 
business issues in rulemaking. 
 
Upcoming Hearings and Events 
 
September 25 
SEC/SBA Field Event on Small Businesses 
and Capital Raising: The Securities and 
Exchange Commission (SEC) and the Small 
Business Administration (SBA) will jointly host 
an event in Baltimore, Maryland “to inform 
small business owners and entrepreneurs about 
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new options that are and will become available 
for capital raising under the Jumpstart Our 
Business Startups (JOBS) Act.” 
 
October 1-3 
Security Traders Association (STA) 
Conference on Market Structure: The 
Security Traders Association (STA) will hold its 
81st annual market structure conference 
entitled: “Together, Building Tomorrow’s 
Markets Today”.  Speakers include, but are not 
limited to: Securities and Exchange 
Commission (SEC) Commissioner Dan 
Gallagher; Richard Ketchum, Chairman and 
CEO, FINRA; Steve Luparello, SEC Director 
of Trading & Markets; Former SEC 
Commissioner Troy Paredes, Former 
Commodity Futures Trading Commission 
(CFTC) Commissioner Jill Sommers; Gregg 
Berman, Associate Director of the Office of 
Analytics and Research in the SEC’s Division 
of Trading and Markets; and Heather Seidel, 
Associate Director, SEC Division of Trading 
and Markets. 
 
October 8 
CFPB Forum on Checking Accounts: The 
Consumer Financial Protection Bureau (CFPB) 
will hold a forum on “how checking account 
screening policies and practices impact 
consumers”, including “account screening 
practices, the effect these practices have on 
consumers’ ability to acquire and use checking 
account products,” and the availability of 
“financial products and services” to consumers. 
 
October 9 
SEC Advisory Meeting on Municipal Bond 
Transparency, Accredited Investors, 
Bylaws, Settlement Cycles: The Securities 
and Exchange Commission’s (SEC) Investor 
Advisory Committee will hold a public meeting 
on: (1) a recommendation of the Investor as 
Purchaser subcommittee and Investor 

Education subcommittee “on the definition of 
accredited investor”; (2) a recommendation of 
the Investor as Owner subcommittee on 
“impartiality in the disclosure of preliminary 
voting results”; (3) “an update on possible 
recommendations of the Market Structure 
subcommittee on the settlement cycle”; (4) “a 
briefing by Commission staff on municipal 
finance bond market transparency”; and (5) 
“issuer adoption of fee-shifting bylaws for 
intra-corporate litigation (which may include 
presentations by outside experts and/or 
Commission staff)”.  
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. Eric 
Robins, Rebecca Konst, and Alex Barcham contributed 
to the articles. 
 
ENERGY AND ENVIRONMENT  
 

Hearing Reviews Energy Job Training 
Legislation 
 
Key Points: 

 On September 17, the Energy and Power 
Subcommittee held a hearing on Ranking 
Member Bobby Rush’s (D-IL) bill to enhance 
job education and training for women and 
minorities in the energy industry.   

 Subcommittee Chairman Ed Whitfield (R-
KY) is the lead cosponsor of the bill. 
Republicans and Democrats on the 
Subcommittee expressed support for the 
legislation during the hearing.   

 
On September 17, the House Energy and 
Commerce Committee’s Energy and Power 
Subcommittee held a hearing on the “21st 
Century Energy Workforce Development Jobs 
Initiative Act” (H.R. 4526.)  
 
Subcommittee Ranking Member Bobby Rush 
(D-IL) introduced H.R. 4526, with 
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Subcommittee Chairman Ed Whitfield (R-KY) 
as a cosponsor, on April 30. As described in 
the Committee’s background memo for the 
hearing, the legislation would direct the 
Department of Energy to establish an 
education and training program to prepare 
women and minorities for energy industry jobs. 
The memo notes that the legislation directs the 
Department of Energy to target the workforce 
training “on the energy efficiency industry, 
pipeline industry, utility industry, alternative 
fuels, nuclear industry, oil and gas industry, 
renewable industry, and the coal industry.” 
H.R. 4526 would also require the Department 
to “establish direct assistance to community 
colleges, workforce development organizations, 
and minority-serving institutions.” 
 
In his opening statement, Whitfield declared 
that those “with the right training will be 
needed in ever greater numbers - from the 
geologists and engineers who use state-of-the 
art-technology to find the oil and natural gas, to 
those who drill and operate the wells, to those 
who design and build and maintain the 
specialized equipment that makes it all 
possible…” He also asserted that energy sector 
jobs “only exist to the extent that we are 
allowed to produce energy in this country.”  
 
Full Committee Ranking Member Henry 
Waxman (D-CA) emphasized the growing 
number of jobs in the renewable energy 
industry. He noted that “[s]ince 2010, the solar 
industry has grown at a breakneck pace and 
added 50,000 new jobs across America.”   
 
Representative Morgan Griffith (R-VA) 
remarked that exporting U.S. natural gas will 
provide jobs while enhancing the country’s 
geopolitical status. Representative John 
Shimkus (R-IL) also stressed the potential for 
liquefied natural gas (LNG) exports.       
 

House Approves Energy Legislation 
Combining Previously-Passed Bills 
 
Key Points: 

 On September 18, the House passed the 
“American Energy Solutions for Lower Costs 
and More American Jobs Act”, which 
packages together a series of bills previously 
passed by the House.  

 The legislation includes provisions to expedite 
approval of the Keystone XL Pipeline, 
accelerate permitting of liquefied natural gas 
(LNG) exports, and reform the process for 
permitting cross-border energy infrastructure.   

 The Senate will not consider the legislation and 
the Obama Administration issued a veto 
threat.   

 
On September 18, the House passed the 
“American Energy Solutions for Lower Costs 
and More American Jobs Act” (H.R. 2) by a 
vote of 226-191.  
 
As described in a title-by-title summary 
provided by the House Rules Committee, the 
legislation would: 

 “Ensures the Keystone pipeline project 
moves forward by removing the 
requirement for a Presidential Permit 
and deeming the final State Department 
EIS from August 2011 to satisfy all 
NEPA and National Historic 
Preservation Act requirements.” 

 “Provides for the timely consideration 
of all licenses, permits, and approvals 
required under Federal law with respect 
to the siting, construction, expansion, 
or operation of any natural gas pipeline 
projects.” 

 “Creates a new approval process for oil 
and natural gas pipelines and electric 
transmission facilities that cross the 
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national boundary between the U.S. 
and Canada or Mexico.” 

 “Prohibits the Administrator of the 
Environmental Protection Agency 
(EPA) from promulgating as final 
certain energy-related rules that are 
estimated to cost more than $1 billion 
and will cause significant adverse 
effects to the economy.”  

 “Ensures that any standards established 
by EPA for new power plants would be 
achievable based on technologies that 
have actually been demonstrated at 
commercial power plants, rather than 
based on what EPA expects will be 
demonstrated in the future.” 

 “Provides for expedited approval of 
exportation of natural gas to World 
Trade Organization countries.” 

 “Requires the Administration to move 
forward with new offshore energy 
production in areas containing the most 
oil and natural gas resources; Requires 
the Secretary of the Interior to conduct 
oil and natural gas lease sales that have 
been delayed or cancelled by the 
Administration and implements a 
revenue sharing program for all coastal 
states; Streamlines government 
roadblocks and bureaucratic red-tape 
that block and delay onshore American 
energy production.” 

 “Facilitates the development of energy 
on Indian lands by reducing Federal 
regulations that impede tribal 
development of Indian lands.”   

 “Authorizes a uniform, non-federal 
hydropower generation framework on 
all Reclamation conduits that promotes 
cost-effective renewable energy 
production and an environment for 
economic development and job 
creation, while generating federal 

revenue and protecting the 
environment.”   

 “Prohibits the Bureau of Land 
Management from enforcing federal 
regulations on federal lands in states 
that already have state hydraulic 
[fracturing] regulations in place.” 

 “Fosters job creation and economic 
growth by amending the Administrative 
Procedure Act to establish a more 
streamlined and transparent Federal 
permitting process for construction 
projects.”  

 
During floor debate, House Energy and 
Commerce Committee Chairman Fred Upton 
(R-MI) said that the bill would “help create 
jobs and lower costs for American families.” 
He went on to say that several of the bills 
included in the package were advanced through 
the Committee with bipartisan support. 
Representative Peter DeFazio (D-OR) stated 
that some pieces of this legislation have already 
been passed by the House “at least two times” 
and said the House should instead be focused 
on funding fire containment efforts in the West 
and to promote fuel reduction and healthy 
forests.  
 
The Obama Administration’s Office of 
Management and Budget issued a Statement of 
Administration Policy (SAP) raising a series of 
objections to H.R. 2, threatening that the 
President’s “senior advisers would recommend 
that he veto the bill.” The SAP raised a warned 
that H.R. 2: 

 “…would impose a system for 
automatic approval of natural gas 
pipeline projects that could lead to 
confusion, increased litigation, delay, 
and potential denial of the projects that 
the bill intends to expedite;” 

 “circumvent longstanding and proven 
processes for determining whether 
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cross-border pipelines and electric 
transmission facilities are in the national 
interest by removing the presidential 
permitting requirement;” and 

 “endanger public health and the 
environment by halting U.S. progress in 
cutting dangerous carbon pollution 
from power plants, [and] prohibiting 
the Federal Government from ensuring 
that hydraulic fracturing activities 
taking place on Federal and Indian 
lands are managed in a safe and 
responsible manner…” 

 
Upcoming Hearings and Events 
 
October 20-21 
Pipeline Safety: The Pipeline and Hazardous 
Materials Safety Administration’s (PHMSA) 
Gas Pipeline Advisory Committee and Liquid 
Pipeline Advisory Committee will hold a joint 
meeting “to discuss performance metrics for 
pipeline operations, safety management 
systems in other industries, and agency, state, 
and stakeholder priorities.” 
 
November 13 
Public Lands Legislation: The Senate Energy 
and Natural Resources Committee will meet to 
mark up a series of public lands bills, including 
the “Oregon and California Land Grant Act of 
2014” (S. 2734).   
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Matthew Hoekstra contributed to this 
report. Updates on energy and environment issues are 
available during the week on twitter. 
 
 
 
 
 
 

DEFENSE 
 
Congress Provides White House Requested 
Authority In CR 
 
Key Points: 

 The House adds an amendment to the FY 
2015 CR that would authorize the DOD to 
train and arm moderate Syrian rebels, which 
the Senate agrees to 

 The authority would expire on December 11, 
would not provide any new funding, and would 
require reports to Congress 

 A debate on a broader AUMF may take 
place in the lame duck 

 
This week, Congress included language in the 
FY 2015 continuing resolution (CR) that will 
allow the Department of Defense (DOD) to 
train and arm moderate Syrian rebel forces. 
However, this authority would not appropriate 
any additional funding for the DOD to do so; 
rather, the DOD would be provided 
reprogramming authority to shift funds for this 
purpose. Also, the authority expires on 
December 11 along with the CR and may 
prove to be an impetus for consideration of an 
Authorization for Use of Military Force 
(AUMF) against the Islamic State of Iraq and 
Syria (ISIS aka ISIL.) A number of Members 
on both sides of the aisle wanted to have that 
debate before Congress departed for recess 
preceding the mid-term elections. However, 
Senate Democrats have signaled that an AUMF 
would be considered during the lame duck.  
 
This week, House Republican Leadership 
settled on a strategy for allowing the House a 
separate vote on the White House’s request for 
authorization and funding to arm and train 
Syrian rebel forces as part of considering a CR. 
Senate Democrats largely acceded to the House 
approach. Consequently, on September 17, the 
House passed an amendment to the 
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“Continuing Appropriations Resolution, 2015” 
(H.J. Res. 124) by a 273-156 vote with 159 
Republicans and 114 Democrats voting yea and 
71 Republicans and 85 Democrats voting nay. 
The House then proceeded to pass H.J. Res. 
124 by a 319-108 vote, and the Senate followed 
suit on September 18 by a 78-22 vote after the 
narrow defeat a procedural motion by a 50-50 
vote that would have allowed Senate 
Republicans to offer amendments to H.J. Res. 
124. 
 
House Armed Services Committee Chairman 
Buck McKeon (R-CA) offered the amendment 
to H.J. Res. 124 that would, according to a 
Committee summary: 

 “[A]uthorize the Secretary of Defense, 
in coordination with the Secretary of 
State, to train and equip appropriately 
vetted elements of the Syrian 
opposition and other appropriately 
vetted Syrian groups or individuals.” 

 “[S]trengthen Congressional oversight 
by requiring detailed reports, including 
progress reports on the plan, vetting 
process, and procedures for monitoring 
unauthorized end-use of provided 
training and equipment. It would also 
require the President to report on how 
this authority fits within a larger 
regional strategy.” 

 “[N]ot authorize additional funds, but 
does allow the Department of Defense 
to submit reprogramming requests to 
Congress, should the President request 
DOD funds to execute this authority. 
This Amendment permits the Secretary 
of State to accept foreign 
contributions.” 

 “[S]tate that nothing in this section 
should be construed to constitute a 
specific statutory authorization for the 
introduction of United States Armed 
Forces into hostilities or in to situations 

where hostilities are clearly indicated by 
the circumstances.”   

 
The Senate may take up an AUMF when it 
returns after the mid-term elections, but doing 
so may hinge on which party will control the 
chamber in the next Congress. This week, 
Senate Majority Whip Richard Durbin (D-IL) 
stated at a press conference that “[w]e’re going 
to take up the construction of a new 
authorization for the use of military 
force…[and] [i]t’s long overdue.” In his 
opening statement at a Senate Foreign 
Relations Committee hearing on ISIS, 
Chairman Robert Menendez (D-NJ) said that 
“temporary and targeted airstrikes in Iraq and 
Syria fall under the President’s powers as 
commander in chief, but if the military 
campaign lasts for an extended period of time, 
Congress will need to approve an ISIL-specific 
Authorization for the Use of Military Force.” 
He added that “I am personally not 
comfortable with reliance on either the 2001 
AUMF that relies on a thin theory that ISIL is 
associated with Al Qaeda – and certainly not 
on the 2002 Iraq AUMF which relied on 
misinformation.” Menendez said that “I expect 
the Administration – today and in the days 
ahead – to brief this Committee on its 
comprehensive strategy and the operational 
objectives by which we will defeat ISIL so we 
can draft an appropriate AUMF to address the 
very grave ISIL threat we face.”  
 
Senator Tim Kaine (D-VA) who sits on both 
the Senate Foreign Relations and Armed 
Services Committees introduced a limited 
AUMF this week (S.J.Res.44) that “is specific 
to ISIL and supports President Obama’s key 
pillars: a multinational effort to degrade and 
destroy ISIL, the use of necessary and 
appropriate force in a campaign of air strikes 
against ISIL in Iraq and Syria and the provision 
of military equipment to appropriately vetted 
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forces in Iraq and Syria, including the Iraqi 
security forces, Kurdish fighters, and other 
legitimate, appropriately vetted, non-terrorist 
opposition groups in Syria.” Kaine added that 
“[i]t also includes four key limitations: 

1) No U.S. ground troops; 
2) Repeal of the 2002 Iraq Authorization 

for Use of Military Force; 
3) Sunset after one year; 
4) Narrow definition of “associated 

forces.” 
 
ISIS Hearings 
 
Key Points: 

 Dempsey suggests that U.S. ground troops 
could be committed to the fight against ISIS 

 Many Committee Democrats and Republicans 
are split on the Administration’s strategy  

 
This week, the Armed Services Committees 
held hearings to examine the Administration’s 
proposed strategy against the Islamic State of 
Iraq and Syria (ISIS.) On September 16, 
Secretary of Defense Chuck Hagel and the 
Chairman of the Joint Chiefs of Staff General 
Martin Dempsey appeared at a Senate Armed 
Services Committee hearing to discuss “the 
Threat Posed by the Islamic State of Iraq and 
the Levant (ISIL.)” Most notably, Dempsey 
said that if the Administration’s current strategy 
against ISIS does not work, he may 
recommend that U.S. ground troops be 
committed in Syria.  
 
Chairman Carl Levin (D-MI) stated that “[a] 
number of elements of a successful strategy 
against ISIS are embodied in the approach 
outlined by the President last week” including: 

 First, the participation of key Arab 
states in the region will be critical to the 
effectiveness of any international 
coalition.  

 Second, our assistance has been 

requested by the government of Iraq, 
which has made a commitment to 
govern in an inclusive manner.  

 Third, the President has announced 
that combat operations in Iraq and 
Syria will be carried out by Iraqis and 
Syrians with the support of a broad 
international coalition.  

 
Levin asserted that “I believe the President 
under both domestic and international law has 
the authority to conduct the type of limited 
military campaign that he outlined last 
week…[h]owever, bipartisan, bicameral 
congressional support will make it easier for the 
president to build an international coalition, 
including the open and visible support of Arab 
countries.” 
 
Ranking Member James Inhofe (R-OK) stated 
that “[a]fter a year of the White House 
indecision and hand-wringing, the President 
finally presented to the American people his 
strategy to defeat ISIS.” He said that the 
Administration’s plan “fell short in two vital 
areas.” Inhofe asserted that “[f]irst, the 
President again failed to acknowledge the 
seriousness of the threat that ISIS poses to the 
United States’ national security and its 
homeland…[and] [h]is claim that America is 
safer may support his political narrative but is 
not true.” He asserted that “the President’s 
strategy to defeat ISIS is fundamentally 
detached from the reality on the ground.” 
Inhofe argued that “ISIS commands a territory 
-- a terrorist army comprised of tens of 
thousands of organized fighters who have 
tanks and high-tech missiles and artillery.” He 
asserted that “[i]ts conventional battlefield 
successes have allowed it to triple its ranks in 
size in only three months…[and] [i]t will take 
an army to beat an army.”  
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Hagel stated that “[a]lthough the intelligence 
community has not yet detected specific 
plotting against the U.S. homeland, ISIL has 
global aspirations…[a]nd as President Obama 
has made clear, ISIL’s leaders have threatened 
America and our allies.” He stated that “[i]f left 
unchecked, ISIL will directly threaten our 
homeland and our allies.” Hagel asserted that 
“[t]he $500 million request the president made 
in June for this train-and-equip program 
reflects U.S. Central Command’s (CENTCOM) 
estimate of the cost to train, equip and resupply 
more than 5,000 opposition forces over one 
year.” He claimed that “[t]he package of 
assistance that we initially provide would 
consist of small arms, vehicles and basic 
equipment like communications as well as 
tactical and strategic training…[and] [a]s these 
forces prove their effectiveness on the 
battlefield, we would be prepared to provide 
increasingly sophisticated types of assistance to 
the most trusted commanders and capable 
forces.”  
 
Levin asked Dempsey “in terms of 
utilizing…on the ground, the forces that are 
Syrian and Iraqi rather than Western forces, is 
that part of the thinking at this time as well, to 
avoid a Western ground force in a Arab or 
Muslim country.” Dempsey response’s 
suggested a differing view from the White 
House on the need for ground forces. He 
asserted that “I do think that the approach to 
build a coalition and enable it leads me to 
leverage our unique capabilities, which tend to 
be, as I mentioned, the ability to train and plan 
and provide intelligence and provide air 
power.” Dempsey added that “[b]ut if it fails to 
be true, and if there are threats to the United 
States then I, of course, would go back to the 
President and make a recommendation that 
may include the use of U.S. military ground 
forces.”  
 

Inhofe asked Hagel to “define what victory 
looks like.” Hagel asserted that “I believe 
victory would be when we complete the 
mission of degrading and destroying, defeating 
ISIL, just as the president laid out that was his 
objective.” Inhofe asked “[i]n light of all of this 
that has occurred since we originally started 
talking about the funding that would be 
necessary, do you think we’re adequately 
funded now to take care of all these things.”  
 
On September 18, the House Armed Services 
Committee held an ISIS hearing at which Hagel 
also testified along with Joint Staff Director of 
Operations Lieutenant General William 
Mayville.  
 
Chairman Buck McKeon (R-CA) stated that “I 
do not believe the minimalist counter-
insurgency strategy that the President has 
proposed is sufficient to achieve his objective 
to degrade and destroy ISIL.” He remarked 
that “I gave a speech at the American 
Enterprise Institute last week…[and] called for 
swift action, not the current go-slow 
approach.” McKeon argued that “[f]or every 
week we wait, ISIL grows” and claimed that 
“[w]e need to conduct military operations in 
both Iraq and Syria to deny ISIL any safe 
haven.” He asserted that “[t]he most 
irresponsible thing that the President can do is 
give the military a mission, but not give it the 
tools it needs to do the job…[and] [b]y taking 
options off the table, I fear the President is 
setting the mission and our military up for 
failure rather than success.”  
 
Ranking Member Adam Smith (D-WA) 
claimed that ISIS “threaten[s] us…[and] 
[c]ertainly they threaten the region first.” He 
remarked that “[t]here’s been considerable 
debate about whether or not ISIL is a direct 
threat to us right now, and in a truly technical 
sense, they aren’t in the sense that they haven’t 
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been able to yet set up a system for plotting 
and planning attacks overseas.” Smith 
contended that “if ISIL were on settle down 
and get secure territory in Syria or Iraq, I have 
no doubt that they would try to train fighters 
and send them back to attack targets in the 
west.” He asserted that “[t]o win this fight, we 
have got to find partners, Muslim partners -- in 
the case of ISIL, preferably Sunni partners -- to 
work with to fight them…[and] [w]e have got 
to convince the people of the region that they 
need to fight this evil for their own sake.”  
 
McKeon asked Hagel whether it is true that 
“[CENTCOM Commander] General [Lloyd] 
Austin’s military advice was to send a modest 
contingent of American troops to advise and 
assist in Iraq, more than the President, I think, 
has decided to do.” Hagel responded that 
“[t]here were a number of recommendations 
on a number of things, based on the questions 
the President asked of our military 
leaders…[and] I would tell you this: General 
Austin, as I have said, is in full agreement with 
the President’s decisions on the resources the 
President has decided to use to implement that 
strategy.”  
 
Smith said that with respect to leaving open the 
option to send in U.S. ground troops, “it’s not 
even a matter of, you know, we’re war weary, 
so we’re not going to send in troops just 
because we know it'll upset people.” Rather, he 
asserted, “[i]t’s because we don’t think it will 
work.” He asked Hagel “[w]hat are our efforts 
in terms of outreach to some of those tribes, 
focusing on Iraq for the moment from the 
Anbar Awakening.” Hagel answered that “the 
reaching out to the Sunni tribes through an 
inclusive representative functioning 
government in Iraq is a start…[and] General 
[John] Allen’s relationships will help…[and] 
General Austin’s relationships, relationships of 
other coalition partners in the area, especially 

Arab/Sunni countries that are a part of the 
coalition, will be critically important to this.” 
 
Obama Reiterates No Ground Troops 
 
Key Points: 

 The day after General Dempsey said U.S. 
forces could be sent into Iraq and Syria, 
Obama reiterates that he will not send in 
troops 

 
On September 17, President Barack Obama 
travelled to MacDill Air Force Base to meet 
with U.S. Central Command (CENTCOM) 
Commander General Lloyd J. Austin III. The 
day after the Chairman of the Joint Chiefs of 
Staff General Martin Dempsey stated to the 
Senate Armed Services Committee that he 
could recommend that the U.S. commit ground 
troops in Iraq and Syria if the Administration’s 
strategy does not work as intended. It is 
possible that Obama was seeking to tamp 
down talk that the Pentagon has a different 
view than the White House on ground troops.  
 
In his remarks, Obama said that “this is 
something I want to emphasize -- this is not 
and will not be America’s fight alone.” He 
stated that “[o]ne of the things we’ve learned 
over this last decade is, America can make a 
decisive difference, but I want to be clear:  the 
American forces that have been deployed to 
Iraq do not and will not have a combat 
mission.” Obama asserted that “[t][hey will 
support Iraqi forces on the ground as they fight 
for their own country against these terrorists.” 
He said that “[a]s your Commander-in-Chief, I 
will not commit you and the rest of our Armed 
Forces to fighting another ground war in 
Iraq…[and] [a]fter a decade of massive ground 
deployments, it is more effective to use our 
unique capabilities in support of partners on 
the ground so they can secure their own 
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countries’ futures…[which is] the only solution 
that will succeed over the long term.” 
 
SASC Cyber Intrusions Report 
 
Key Points: 

 A year-long investigation turns up issues with 
contractor-cybersecurity and federal government 
communication and coordination on these 
threats 

 The Committee finds that all the 
TRANSCOM intrusions sponsored by states 
emanated from China 

 
On September 18, the Senate Armed Services 
Committee released an unclassified report 
“Inquiry Into Cyber Intrusions Affecting U.S. 
Transportation Command Contractors,” which 
found that “[h]ackers associated with the 
Chinese government successfully penetrated 
the computer systems of U.S. Transportation 
Command contractors at least 20 times in a 
single year, intrusions that show vulnerabilities 
in the military’s system to deploy troops and 
equipment in a crisis” according to the 
Committee’s press release.  Moreover, of the 
intrusions that were categorized as advanced 
persistent threat (APT) (“a term used to 
distinguish sophisticated cyber threats that are 
frequently associated with foreign 
governments”), “all were attributed to China.” 
It should be noted that the data on intrusions is 
largely the result of contractors reporting 
intrusions and not an independent entity 
flagging intrusions, meaning that the issue 
could be more serious.  
 
The Committee asserted that “[c]yber 
intrusions into operationally critical contractors 
pose a threat to defense operations…[and] [i]t 
is essential that potentially-affected commands, 
such as TRANSCOM, be aware of such 
intrusions so that they can take steps to 
mitigate the threat.” The Committee stated that 

its “inquiry identified serious gaps in intrusion 
reporting and information sharing that left 
TRANSCOM uninformed about the 
overwhelming majority of intrusions by APT 
actors into computer networks of its 
contractors.” The Committee declared that 
“[t]hat is a problem that must be fixed.” 
 
Conclusions of the Senate Armed Services 
Committee: 

 Conclusion 1: Cyber intrusions by 
foreign countries into the computer 
networks of U.S. Transportation 
Command (TRANSCOM) 
contractors pose a threat to U.S. 
military operations.  

 Conclusion 2: Advanced persistent 
threat (APT) actors associated with the 
Chinese government successfully 
penetrated TRANSCOM contractor 
computer networks on more than 20 
occasions during a single year.  

 Conclusion 3: TRANSCOM was 
unaware of the overwhelming majority 
of successful cyber intrusions by 
advanced persistent threat (APT) actors 
into the computer networks of their 
contractors.   

 Conclusion 4: Rules governing 
information sharing do not preclude 
defense agencies from Informing 
TRANSCOM about APT cyber 
intrusions such as those identified in 
the committee's inquiry.  

 Conclusion 5: Prior to January 30, 
2014, when the Committee’s Inquiry 
was nearing completion, TRANSCOM 
had not identified for FBI or DOD 
agencies a list of contractors about 
whom the command would like to be 
alerted when an APT compromise 
occurred.  
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 Conclusion 6:  TRANSCOM’s cyber 
Intrusion reporting clause and reporting 
requirements contained in the Fiscal 
Year 2013 National Defense 
Authorization Act (NDAA) contain 
gaps that leave TRANSCOM 
uninformed about cyber Intrusions 
affecting operationally critical 
contractors. The intent of both 
TRANSCOM’s cyber reporting clause 
and the cyber incident reporting 
provision contained in the 2013 NDAA 
was to require defense contractors to 
report cyber intrusions impacting 
systems that contain or process DOD 
information at the time of the 
compromise.  In the event of a major 
contingency, however, a contractor’s 
ability to support defense requirements 
might depend on the efficient 
functioning of computer networks 
normally reserved for commercial 
business. A prior or preexisting 
compromise of a commercial network 
could be exploited to affect 
TRANSCOM operations when the 
contractor was called upon to support 
defense operations. 

 Conclusion 7: TRANSCOM and its 
contractors lack a common 
understanding about contractual cyber 
Incident reporting requirements.  

 
Kendall Rolls Out BBP 3.0 
 
Key Points: 

 The Under Secretary for Acquisition, 
Technology and Logistics details next phase of 
the DOD’s initiative to reform acquisition 
procedures 

 
On September 19, in remarks at the Center for 
Strategic and International Studies, Under 
Secretary of Defense for Acquisition, 

Technology and Logistics (AT&L) Frank 
Kendall III released and discussed the draft 
Better Buying Power 3.0, which will build on 
and continue the Better Buying Power (BBP) 
initiated by former Deputy Secretary Ashton 
Carter and implemented in iterations 1.0 and 
2.0. Kendall explained that some of the 2.0 
tasks had been completed, some are ongoing, 
and some have been incorporated into 3.0.  
 
In the draft BBP 3.0, Kendall explained that 
“[t]he progression from BBP 1.0 to 2.0 
reflected a change in emphasis from specific 
“best practices” to an increased emphasis on 
helping acquisition professionals think critically 
and make better decisions as they confront the 
myriad, complex situations we encounter in 
defense acquisition.” He stated that “[i]n BBP 
2.0 we emphasized professionalism and 
providing better tools to help the acquisition 
professionals in DOD make sound 
decisions…[and] [w]e also continued many 
initiatives from BBP 1.0 and made adjustments 
in some areas based on our experience and 
feedback from industry and government.” 
Kendall said that “BBP 3.0 continues the focus 
on continuous improvement with a new 
emphasis on initiatives that encourage 
innovation and promote technical excellence 
with the overarching goal of ensuring that the 
United States’ military has the dominant 
capabilities to meet future national security 
requirements.” 
 
Kendall stated that “[u]nderpinning BBP 3.0 is 
the growing concern that the United States’ 
technological superiority over potential 
adversaries is being threatened today in a way 
that we have not seen for decades.” He 
asserted that “[p]otential adversaries have had 
decades to study the American way of war and 
to develop and field systems and tactics 
designed to defeat American forces, particularly 
our global power projection capabilities…[and] 
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[a]t the same time there has been a remarkable 
leveling of the state of technology in the world, 
where commercial technologies with military 
applications such as advanced computing 
technologies, microelectronics, sophisticated 
sensors, and many advanced materials, are now 
widely available.” Kendall stated that “[i]n 
addition the global information network has 
made protection of technical information much 
more difficult, a fact that potential adversaries 
are doing their best to exploit…[and] [o]ur 
technological superiority is not assured, and in 
fact it is being challenged very effectively right 
now.” 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 
House Approves ACA Changes in Jobs Bill 
 
Key Points 

 The House passed the Jobs for America Act; 
which included legislation on ACA’s full time 
employee definition and treatment of veterans 
employed by businesses 

 Legislation would also repeal the ACA’s 
medical device tax 
 

On Thursday, the House voted 253-163 to 
approve the “Jobs for America Act” (H.R. 4), 
which consisted of over a dozen bills that had 
already passed the House earlier in the 113th 
Congress. Included in this package were three 
measures that would modify aspects of the 
ACA. 
 

 The Save American Workers Act 
(H.R. 2575): Legislation introduced by 
Representative Todd Young (R-IN) to 
repeal the ACA’s definition of a full-
time worker as an individual who works 
30 or more hours per week. 

 The Hire More Heroes Act (H.R. 
3474): Legislation introduced by 
Representative Rodney Davis (R-IL) 
that modifies the ACA by allowing 
employers to hire certain veteran 
servicemembers and exclude them from 
counting towards the 50 full-time 
employee threshold at which employers 
must provide healthcare or face a 
penalty. These individuals can be 
excluded from an employer’s number 
of full-time employees if they are 
covered under the TRICARE program. 

 Medical Device Tax Repeal: The bill 
would fully repeal the ACA’s medical 
device excise tax, and the repeal would 
be retroactive to cover sales after 
December 31, 2012.  

 
23 House Democrats supported the measure, 
which is not expected to be taken up by the 
Senate. The Administration issued a Statement 
of Administration Policy (SAP) opposing the 
bill. With respect to the ACA changes 
proposed in the legislation, the Administration 
said that it “welcomes ideas to improve the 
Affordable Care Act,” but says that H.R. 4 
would “undermine that Act by shifting costs to 
taxpayers and causing fewer Americans to have 
employer-sponsored health insurance 
coverage.”  
 
Meanwhile, the House Energy and Commerce 
Committee’s Health Subcommittee convened a 
hearing on Friday to examine antibiotic 
resistance and new drug development. 
Committee Members explored efforts to 
promote the development of new antibiotics, 
and discussed the impact of recent legislation 
such as the Generating Antibiotics Now 
(GAIN) Act.  
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Senate Finance Committee Holds CHIP 
Hearing  
 
Key Points 

 Hearing examined the CHIP program, the 
prospect of CHIP reauthorization, and other 
children’s healthcare issues 

 
On September 16, the Senate Finance 
Committee’s Health Care Subcommittee held a 
hearing focused on the Children’s Health 
Insurance Program (CHIP). Subcommittee 
Chairman Jay Rockefeller (D-WV) advocated 
his strong support for the program, and urged 
Congress to ensure that funding for the 
program continues beyond 2015. CHIP is 
authorized through the year 2019. Rockefeller 
said that ending the program prior to 2019 
could “lead to significant disruption for state 
governments, private health plans, hospitals, 
and numerous other stakeholders in addition to 
the families whose children are enrolled in the 
program.” If CHIP ends, Rockefeller said that 
as many as two million children could lose 
health insurance coverage. Several other 
Senators present at the hearing discussed the 
importance of CHIP to their states, and 
credited the program with shrinking the 
number of uninsured children.   
 
Senator Mike Enzi (R-WY) stated that “the 
health of our young people is vitally important 
to our health as a nation.” He contended that 
states will be overly burdened if the funding for 
CHIP expires. He explained that CHIP is a 
valuable option for children who need 
insurance, highlighting the current CHIP 
program in Wyoming which has entered into 
partnerships with health and dental insurance 
providers. He expressed support for the 
flexibility of the program and called for 
identifying the core mission.   

 

For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
Passenger Rail Bill Reported Out To 
House 
 
Key Points: 

 The House Transportation and Infrastructure 
Committee marks up and reports out PRRIA 
without amendment and by voice vote 

 It is uncertain whether the bill will be 
considered by the House in the lame duck 
session 

 
On September 17, the House Transportation 
and Infrastructure Committee held a markup of 
the “Passenger Rail Reform and Investment 
Act of 2014 (PRRIA)” (H.R. 5449) and 
reported out the bill without amendment by 
voice vote. PRRIA was introduced last week by 
Chairman Bill Shuster (R-PA), Ranking 
Member Nick Rahall II (D-WV), Railroads, 
Pipelines and Hazardous Materials 
Subcommittee Chairman Jeff Denham (R-CA), 
and Railroads, Pipelines and Hazardous 
Materials Subcommittee Ranking Member 
Corrine Brown (D-FL). Despite the bipartisan 
support for the bill, it remains to be seen 
whether the House will consider the bill after 
the mid-term elections.   
 
Shuster stated that passing passenger rail 
legislation to reform Amtrak has been a “high 
priority” for the Committee. He stressed the 
importance of Amtrak’s Northeast Corridor 
(NEC) line as 18 percent of the U.S. 
population lives in an area that the NEC 
provides service. He said that the previous 
passenger rail authorization bill increased 
Amtrak’s ridership and revenue, particularly 
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along the NEC, but warned that the physical 
condition of the NEC is deteriorating and 
Amtrak continues to face financial difficulties. 
He noted that bill is supported by both the rail 
industry and Amtrak.  
 
Denham stated that PRRIA aligns Amtrak’s 
authorizations with “realistic appropriations 
levels” and eliminates food and beverage losses. 
He asserted that the reforms will force Amtrak 
to operate more like a business, while ensuring 
the revenue generated from the NEC is spent 
on improvements to the NEC. He said that 
Amtrak will become more accountable to the 
states and there will be an independent entity 
evaluating its long-distance routes for savings. 
He explained that PRRIA will improve the 
governance of the NEC by creating a “true 
partnership” between Amtrak, the states, and 
commuter railroads to prioritize infrastructure 
projects in the region. He noted the bill 
authorizes two grant programs that focus on 
improving existing passenger rail, rather than 
“unrealistic high speed rail projects.” He 
stressed that PRRIA will streamline and add 
transparency to the approval process for the 
Railroad Rehabilitation & Improvement 
Financing (RRIF) loan program, and 
environmental reviews will be expedited to 
more similarly match the approval time of 
highway and other transit project.  
 
Rahall stated that PRRIA strikes a balance 
between reforming Amtrak and ensuring that 
the U.S. passenger rail system continues to 
“thrive.” He expressed support for the bill’s 
language that preserves the operation of 
Amtrak’s long-distance routes and continues 
investment in these routes’ infrastructure. He 
said the bill grants state governments more 
power to determine how Amtrak operates 
within their borders.  
 

Brown said that PRRIA maintains long-
distance routes, protects Amtrak employees, 
invests in the NEC, promotes women and 
minority opportunities in rail, improves access 
to the RRIF loan program, and restores rail 
service to the Gulf States. She noted that rail 
service to New Orleans has been suspended 
since Hurricane Katrina impacted the area in 
2005.  
 
The Committee made available a summary of 
PRRIA, which asserted the following about the 
bill: 

 Reduces Amtrak’s authorized 
funding levels by 40 percent: Fiscal 
responsibility is a top priority. For 
decades, authorization bills have 
included unrealistic funding levels. 
PRRIA 2014 breaks this cycle by 
authorizing Amtrak at fiscally 
responsible, recently appropriated 
funding levels. This requires Amtrak to 
plan based on real, constrained funding 
levels — not overly optimistic targets 
that will never materialize. 

 Mandates that Amtrak carry out a 
business case analysis for all major 
procurements: Amtrak has a 
checkered history with procurements, 
including problems with the Acela fleet 
procurement and lack of funding to 
complete an ongoing purchase of 
sleeping and baggage cars. While the 
company has made progress on 
planning, it has been inconsistent with 
carrying out business cases for major 
procurements. This is particularly 
problematic when Amtrak relies on 
annual federal appropriations to fund 
its capital budget. PRRIA 2014 
addresses this problem by mandating 
that Amtrak conduct a business case 
prior to entering into any large capital 
acquisition. 
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 Keeps Northeast Corridor profits on 
the Northeast Corridor: Over the past 
decade, Amtrak has broken ridership 
and revenue records nearly every year 
along the NEC. In fact, Amtrak’s NEC 
service is the only part of the system 
that makes a profit. In 2013, this profit 
was nearly $400 million, yet because 
Amtrak is currently structured and 
budgeted like a black box, those profits 
are not reinvested in the NEC. PRRIA 
2014 dedicates all profits earned on the 
NEC to reinvestment on the corridor. 
This common sense approach ensures 
users of the corridor – the source of the 
profits – benefit from those revenues. 
This will allow Amtrak to begin to 
tackle their backlog of capital upgrades, 
and allow those revenues to be 
leveraged for innovative financing 
solutions. 

 Ensures states are equal partners, 
giving them a greater say in 
decision making to ensure 
passengers get the best service: 
Currently, Amtrak operates 21 state-
supported routes in 19 states 
connecting metropolitan areas. State-
supported routes account for nearly 
half of Amtrak’s total ridership. While 
ridership has been successful, a 
patchwork of financial arrangements 
had developed between Amtrak and the 
states with varying levels of support. 
Section 209 of PRIIA 2008, however, 
required Amtrak to work with the states 
to develop and implement a single, 
nationwide standardized methodology 
for establishing and allocating the costs 
of providing intercity rail service on 
state-supported routes. Unfortunately, 
as states have begun to work with 
Amtrak to understand their financial 
books, states have realized that while 

they must pay for the service, they 
don’t always know exactly what the 
underlying costs are for. PRRIA 2014 
requires Amtrak to provide accurate, 
updated costs and service information 
to the states, including projections, to 
ensure states can properly manage the 
services for which they pay. 

 
P3 Panel Issues Final Report 
 
Key Points: 

 House Transportation and Infrastructure ad 
hoc panel finishes its work on P3s and issues 
its findings and recommendations, some of 
which could be folded into a long-term surface 
transportation reauthorization 

 
On September 17, the House Transportation 
and Infrastructure Committee’s Panel on 
Public-Private Partnerships (Panel) held a press 
conference and released its final report and 
recommendations on public-private 
partnerships (P3s.) The Panel asserted that 
“P3s are not a source of funding and should 
not be thought of as the solution to overall 
infrastructure funding challenges.” They argued 
that “[a]dequate federal investment in 
transportation and infrastructure is a necessary 
precondition to modernize our Nation’s 
highways, bridges, rail and transit systems, 
airports, ports, waterways, and public buildings 
– regardless of whether individual projects are 
carried out as P3s or not.” The Panel noted 
that “P3s are a financing and procurement tool, 
which in certain circumstances can accelerate 
the delivery of high-cost, technically complex 
projects and leverage private sector resources 
and expertise while mitigating construction 
and/or operations risk for the public sector.”  
 
Among the findings of the Panel were: 

 [S]uccessful P3s have several common 
elements, including leveraging the 
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strengths of the public and private 
sectors, appropriate risk transfer, 
transparent and flexible contracts, and 
alignment of policy goals. 

 Unlike most other countries, the United 
States possesses a robust municipal 
bond market of approximately 
$3.7trillion, of which a significant 
portion is for infrastructure financing. 
The Panel found that this is one major 
reason why the U.S. P3 market has not 
grown as quickly as in other countries 
(which do not offer tax-exempt 
municipal bonds) and why the potential 
for P3s in the United States is limited. 

 P3s can enhance the delivery and 
management of transportation and 
infrastructure projects beyond the 
capabilities of government agencies or 
the private sector acting independently.  

 In certain circumstances, P3 projects 
can bring innovative solutions to 
infrastructure challenges as the private 
sector can bring a broad array of 
interested and invested parties to the 
project, often with substantial 
experience in the particular type of 
project being procured.  

 P3 agreements often involve significant 
federal assistance through credit and tax 
programs, such as the Transportation 
Infrastructure Finance and Innovation 
Act (TIFIA) program and Private 
Activity Bonds (PABs).  

 [S]tate and locally elected officials are 
reluctant to raise infrastructure fees, 
such as highway tolls or water rates, 
which can lead to a lack of necessary 
funding for long-term capital 
infrastructure improvements.  

 
The Panel made the following 
recommendations: 

 Improving Public Sector Capacity. 
P3 procurements are complex 
undertakings, and can differ 
significantly from traditional project 
delivery and procurement procedures. 
P3s are most successful when there is a 
synergy between the policy goals of the 
public sector and the needs of private 
sector financing and expertise. The 
Panel identified the need for increased 
accountability in the highway and 
transit procurement process generally, 
including P3s. The Panel recommends 
several ways to improve the traditional 
design-bid-build procurement process 
and better structure P3 processes and 
agreements to maximize benefits to 
both public and private sector 
participants and to improve the 
capacity of the public sector to 
negotiate good agreements that result in 
benefits to the public. 

 Breaking Down Barriers to 
Consideration. The federal 
government can do more to ensure that 
our Nation’s most pressing 
infrastructure needs are addressed 
through projects that expend taxpayer 
dollars more effectively. P3s, when 
carried out through well-designed 
contracts that ensure appropriate risk 
transfer and public benefit, may be an 
effective approach for certain types of 
projects. The Panel recommends 
several changes to federal programs to 
ensure fair consideration of P3 projects, 
where appropriate, and that the federal 
oversight processes take the realities of 
P3 procurements into account. 

 Ensuring Transparency and 
Accountability. P3s are long-term 
agreements that have been utilized to 
deliver and finance high-cost, complex 
infrastructure projects that involve 
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multiple parties. Transparency is 
critically important to holding both the 
public and private partners accountable, 
and ensuring that the agreement is in 
the long-term interest of the public and 
all parties are meeting the terms of the 
agreement. The Panel recommends 
several ways to expand the use of 
analytical best practices, provide 
enhanced transparency, and ensure that 
the parties are held accountable. The 
Panel also recommends ways to ensure 
that there is an accurate accounting of 
the costs and benefits of the agreement 
and the total federal investment. 

 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201. Greg 
Frink contributed to this section. 
 
TECHNOLOGY 
 
Net Neutrality Hearing 
 
Key Points: 

 A split in opinion highlighted by hearing on 
FCC’s proposed Open Internet Rules with 
proponents claiming that they would keep the 
Internet free and open while opponents claims 
they would stifle innovation  

 
On September 17, the Senate Judiciary 
Committee held a hearing titled “Why Net 
Neutrality Matters: Protecting Consumers and 
Competition Through Meaningful Open 
Internet Rules.” 
 
Chairman Patrick Leahy (D-VT) stated that 
“[o]n Monday, the Federal Communications 
Commission (FCC) closed the public comment 
period on its proposed rules to protect an open 
Internet…[and] [a]n astounding 3.7 million 
Americans made their voices heard on an issue 
that is of critical importance to consumers and 

businesses.” He stated that “[a]n overwhelming 
number of comments called on the FCC to 
enact meaningful rules that will protect 
consumers and preserve competition 
online…[and] I agree, and the FCC should 
heed their call.” Leahy asserted that “[a]llowing 
the Internet to become a two-tiered system of 
“haves” and “have-nots,” controlled by a small 
number of corporate gatekeepers, would 
destroy everything that has made it one of the 
greatest innovations in human history.” He 
claimed that “[t]he FCC must act in a 
meaningful way to protect its openness…[and] 
[m]eaningful rules would stop so-called “paid 
prioritization” deals that would allow large 
corporations to drown out smaller 
competitors.” 
 
Ranking Member Chuck Grassley (R-IA) 
remarked that “I believe that many, if not all, of 
us share similar goals with respect to the 
Internet…[and] [w]e all want the Internet to 
grow and prosper.” He said that “[w]e all want 
faster and cheaper Internet access.” Grassley 
stated that “many – including myself – are 
highly skeptical about the prospect of 
expansive FCC regulation over every aspect of 
the Internet…[which] has been so successful 
precisely because of a hands-off approach.” He 
claimed that “[b]usinesses of all sizes have 
benefitted from a regime that hasn’t been 
bogged down by prescriptive or onerous 
regulations.”  Grassley asserted that “Net 
neutrality rules radically would change the 
hands-off approach that has allowed the 
Internet to work so well thus far.” He 
remarked that “I’m concerned that that the 
imposition of new regulations – and in 
particular expansion of 80 year-old rules 
designed to regulate old telephone monopolies 
under Title II  – will have the exact opposite 
effect on the Internet.”   
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The American Enterprise Institute’s Center for 
Internet, Communications and Technology 
Policy Visiting Scholar Dr. Jeffrey A. Eisenach 
said that his testimony asserts “three main 
points.” He said that “[f]irst, net neutrality 
regulation cannot be justified on grounds of 
enhancing consumer welfare or protecting the 
public interest…[and] [r]ather, it is best 
understood as an effort by one set of private 
interests to enrich itself by using the power of 
the state to obtain free services from another – 
a classic example of what economists term ‘rent 
seeking.’” Eisenach explained that “[s]econd, 
the potential costs of net neutrality regulation 
are both sweeping and severe, and extend far 
beyond a simple transfer of wealth from one 
group to another.” He asserted that “[t]hird, 
legitimate policy concerns about the potential 
use of market power to disadvantage rivals or 
harm consumers can best be addressed through 
existing antitrust and consumer protection laws 
and regulations.” 
 
Center for Democracy & Technology (CDT) 
President And CEO Nuala O’Connor stated 
that “[i]n  our comments to the FCC, the 
Center  for Democracy & Technology 
articulated several principles on which this 
regulatory decision should be based, and which 
should be reinforced through the agency’s 
actions and enforcement choices.” She asserted 
that “[a]ny regulatory solution: 

1. Must include an anti-blocking rule. 
2. Must be based on a general 
expectation of nondiscrimination for 
Internet service. 
3. Must allow for reasonable network 
management.  
4. May include flexibility for 
different/additional data delivery 
models that don’t degrade ordinary 
Internet access.  
5. Must demonstrate clarity of scope.”  

 

FTC Big Data Workshop 
 
Key Points: 

 FTC outlines its approach to BIG Data and 
asserts it will use existing authority to police 
this new realm 

 
On September 16, the Federal Trade 
Commission (FTC) held a public workshop 
titled “Big Data: A Tool for Inclusion or 
Exclusion?” As part of the FTC’s continuing 
examination of the implications of “Big Data,” 
which has also been a priority of the White 
House’s, the workshop brought together 
stakeholders to discuss the potential 
ramifications in the current and future uses of 
Big Data that some would consider 
discriminatory. The FTC reiterated its 
commitment to using its current statutory 
authority to police Big Data usage.  
 
In her keynote address, FTC Chairwoman 
Edith Ramirez stated that “[w]hile powerful 
algorithms can unlock value from immense 
datasets, their ability to draw correlations and 
make fine-grained distinctions also raises the 
prospect of differential treatment of low-
income and underserved populations.” She 
noted that “[t]his is a risk suggested by the 
Commission’s recent report on the data broker 
industry…[which] revealed that data brokers 
aggregate online and offline data from disparate 
sources to make inferences about consumers’ 
ethnicity, income, religion, age, and health 
conditions, among other characteristics.” 
Ramirez claimed that “[a]s the FTC and others 
have found, some brokers create segments or 
clusters of consumers with high concentrations 
of minorities or low income individuals.” She 
remarked that “[t]here may be legitimate 
reasons why businesses would want to sort 
consumers in this fashion,  but the practice also 
raises the possibility that these segments will be 
used for what I have called  ‘discrimination by 
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algorithm,’ and what others have called ‘digital 
redlining.’” 
 
Ramirez conceded that “there is no clear path 
for navigating the use of big data in a way that 
advances opportunities for all consumers while 
diminishing the risks of adverse differential 
impact on vulnerable populations.” She 
contended that “[w]e may not know what the 
best course should be, but I believe we should 
have at least three objectives going forward: 

 First, we should identify areas where 
big data practices might violate existing 
law. 

 Second, we need to build awareness of 
the potential for big data practices to 
have a detrimental impact on low-
income and underserved populations. 

 Third, and relatedly, we should 
encourage businesses to guard against 
bias or disparate impact on low-income 
and vulnerable populations when 
designing their analytics systems, 
algorithms, and predictive products 

 
In her closing remarks, FTC Bureau of 
Consumer Protection Director Jessica Rich 
amplified the three-part approach Ramirez 
articulated: 

 First, as a law enforcement agency, the 
FTC will work to identify areas where 
big data practices violate the laws 
currently on the books –including the 
Federal Trade Commission Act, the 
Fair Credit Reporting Act, and the 
Equal Credit Opportunity Act – and 
bring enforcement actions as 
appropriate.  

 Second, we will continue our efforts to 
examine and raise awareness about the 
consumer protection concerns 
surrounding Big Data – through 
speeches, education, and potentially a 
report and follow up events.  

 And third, we will encourage businesses 
to design their analytical systems with 
an eye to the concerns we’ve discussed 
here – avoiding bias or disparate 
adverse impact on particular consumer 
groups or populations. 

 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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